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INTRODUCTION
Petitioner and Appellant G&C Case Family Trust, Gordon and Claudia Case,
Trustees ("Case Family Trust"), submits the following reply brief in support of its appeal
from the Judgment and Order of the lower court entered in this matter on February 17,
2005, sustained by its Order Denying Petitioner's Motion to Amend Findings,
Conclusions and Judgment entered June 30, 2005.
ARGUMENT
I.

JENSENS HAVE NOT ESTABLISHED THAT THE JENSEN PROPERTY
ADJOINS THE CASE PROPERTY.
The Case Family Trust established, at Point IV of its opening brief, the fact that

the only competent evidence before the trial court established that the record boundary
line of the Case property does not adjoin the record boundary line of the Jensen property the properties are not adjacent. Affidavit of Donald Clair Allen - Surveyor (R0109-0112)
at ^f 9. For reasons set out in the Case Family Trust's opening brief, lack of adjacency
defeats applicability of the doctrine of boundary by acquiescence, each element of which
must be clearly met by competent evidence in order to invoke the doctrine. Condas v.
Willesen, 61A P.2d 115 (Utah 1983); Smith v. DiNiro, 25 Utah 2d 295, 480 P.2d 480
(1971).
In response, Jensens' opposing brief offers nothing to justify the trial court's
disregard of Mr. Allen's unrebutted testimony, save a comment of counsel during oral
argument. Summary judgment must be based upon the absence of genuine issues of
735398vl
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material fact, as established by competent evidence - Rule 56, Utah R. Civ. P. Argument
of counsel is, by definition, not evidence of any sort - State v. Longshaw, 961 P.2d 925
(Ut. App.1998); State v. Worthen, 765 P.2d 839 (1988) - a fact which the trial court likely
brings to the attention of juries on a regular basis {See Model of Utah Jury Instructions Civil, at MUJI 1.3).
As in the decisions cited in the Case Family Trust's opening brief, this case does
not involve adjacent parcels of land, but land separated by a gap owned by a third party
not joined in this action. A finding of boundary by acquiescence must satisfy each and
every element of the doctrine - Goodman v. Wilkinson, 629 P.2d 447 (Utah 1981).
Absent adjacent properties, the doctrine fails without more.
II.

JENSENS PRESENTED THE TRIAL COURT WITH NO COMPETENT
EVIDENCE THAT THEY HAD OCCUPIED THEIR CLAIMED
PROPERTY UP TO A VISIBLE LINE MARKED BY A MONUMENT.
Point II of Jensen's opposing brief cites the Court to fflf 7-9 of Ronald Jensen's

Affidavit as evidence of "occupation up to a visible line marked by monuments, fences,
or buildings" (Argyle v. Jones, 2005 Ut. App. 346, 118 P.3d 301, at % 3).
A copy of Mr. Jensen's Affidavit is appended hereto. It nowhere states (as do
Jensens in their brief) that Jensens mowed grass, attended to weeds, or cared for property
to the west of the irrigation ditch, and the east of their own boundary line (Opposing Brief
at p. 8). It states only that "myself, my family, and the petitioner's predecessors in
interest have all treated the east bank of the concrete irrigation ditch as the existing
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boundary between our respective parcels of property for over forty years" - a conclusory
statement with no foundation, no evidentiary support, and no explanation. Mr. Jensen's
affidavit, moreover, does not state that he himself made any use of the property for a
period of forty years or more, or that he personally observed such use by others.
Neither do Jensens offer, in their opposing brief, any rebuttal to the fact that the
lining of the concrete ditch was done in common with other shareholders of the Spanish
Fork South Irrigation Company, as part of common maintenance obligations, or that
accessing of irrigation water from the ditch is a matter of statutory right, and not an act of
occupancy (see Case Family Trust Opening Brief at pp. 19-21). Jensens further offer no
rebuttal to establish case law in this jurisdiction to the effect that irrigation ditches do not
serve as "monuments" for purposes of the doctrine of boundary by acquiescence (Case
Family Trust Opening Brief at pp. 22-23). Finally, Jensens have no defense whatever for
the trial court's establishment of the boundary line one foot east of the easternmost edge
of the irrigation ditch - a location never established by use, monument or otherwise.
Jensens simply have no record to sustain the trial court's finding that the
occupancy requirement of boundary by acquiescence was met - certainly, they cannot
defend the trial court's finding that this requirement was met as a matter of law.
III.

JENSENS FAILED TO ESTABLISH "MUTUAL ACQUIESCENCE".
Pages 8 and 9 of Jensen's opposing brief touch only lightly on the requirement that

mutual acquiescence in a monument or other physical line as a boundary must be
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established by competent evidence. They direct the Court to the affidavit of Ronald T.
Ludlow (which he later modified and largely recanted - Affidavit of Ronald T. Ludlow
(R0118-0121) at f K 13-17), and f 10 of the affidavit of Ronald Jensen (which, as noted
above, contains insufficient detail or support to qualify as competent evidence in any
way). A copy of Mr. Ludlow's subsequent affidavit is appended hereto for reference.
As noted in Case Family Trust's opening brief (pp. 28-29), the fact that the Case
Family Trust and its predecessors in interest could not farm and plow to the west of the
irrigation ditch is not determinative of anything - that land was inaccessible, and non-use
could not give rise to an assumption of acquiescence - Carter v. Hanrath, 925 P.2d 960
(Utah 1996).
Finally, Jensens nowhere make any effort to avoid the effect of an express
agreement concerning the location of the boundary line, as discussed at pp. 29-31 of the
Case Family Trust's opening brief.
IV.

JENSENS FAILED TO ESTABLISH OCCUPANCY AND
ACQUIESCENCE FOR THE REQUISITE PERIOD OF TIME.
The Court is invited, once again, to review the sparse record in this matter for any

evidence that the elements of occupancy and acquiescence in the line one foot to the east
of the easternmost edge of the irrigation ditch as the boundary line between the Jensen
and Case properties for a period of more than twenty years. No witness offered any
properly-founded evidence to that effect. For reasons stated above, f 10 of Ronald
Jensen's affidavit simply lacks the requisite evidentiary foundation.
735398vl
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CONCLUSION
Jensens' opposing brief does little more than punctuate the impropriety of the trial
court's ruling in this matter. Without benefit of any meaningful evidence, the trial court apparently for no reason beyond the convenience of Jensens - drew a line one foot to the
east of an irrigation ditch lying wholly within the Case property, and called it a boundary
line.
Once again, boundary by acquiescence is in derogation of rights established by
deeded, surveyed and recorded boundaries. Its requirements must be strictly complied
with. In this case, those requirements were not met at all; certainly, they were not met
beyond the existence of genuine issues of triable fact.
For the reasons set out above, together with those in its opening brief, the Case
Family Trust submits that the ruling of the trial court must be reversed, and the matter
remanded for trial.
DATED this/> day of March, 2006.

/

JONES WALDO/HOLBROOK & MCDONOUGH PC

Vincent C. Rampton
Attorneys for Petitioners/Appellants
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing
Reply Brief of Appellant was mailed via first class mail, postage prepaid, to the following
this/y^Say of March, 2006:
Harold D. Mitchell
Attorney at Law
324 North Main Street
Spanish Fork, UT 84660
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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH

G&C CASE FAMILY TRUST, GORDON
AND CLAUDIA CASE, TRUSTEES
|

AFFIDAVIT OF
RONALD JENSEN

Petitioner,
Civil No.: 030404224
Judge Stott

v.
RONALD JENSEN AND GERALDINE
JENSEN
Respondent.

Ron Jensen, being first duly sworn upon his oath, deposes and states that:
1.

My name is Ron Jensen, I am over eighteen years of age and have personal

knowledge of all facts contained in this affidavit
2.

The disputed property has been in my family since September 9,1890.

3.

The concrete irrigation ditch which lies within the deeded borders of my property has

been in place for nearly 40 years. Prior to that time the ditch existed without the concrete lining.
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4.

The total life of the irrigation ditch exceeds 100 years. During that time, the ditch in

the disputed area has only served my property with its direct outlets.
5.

There are twenty-two irrigation outlets running along the west side of the concrete

irrigation ditch.
6.

I have used the irrigation outlets without any permission or license of the Petitioners

or their predecessors for a period in excess of 20 years.
7.

Neither the Petitioners nor their predecessors in interest have conveyed waters

through the ditch in the disputed area.
8.

Neither the Petitioners nor their predecessors in mterest have used the property for

any purpose in the disputed area.
9.

Neither the Petitioners nor their predecessors in interest have taken care of the

property in the disputed area.
10.

Myself, my family, and the Petitioner's predecessors in interest have all treated the

east bank of the concrete irrigation ditch as the existing boundary between our respective parcels of
property for over forty years.
11.

I have never seen Petitioner's predecessors in interest ever cross the east bank of the

irrigation ditch for any reason, including, but not limited to, maintenance and upkeep ofthe property.
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DATED this

11

-r
day of June, 2004.

dYTMJht
onald Jensen
SUBSCRIBED and sworn to before me this *^(

//

day of June, 2004.

BRIAN V HULET
NOTARYPUBLIC'STATEof UTAH
182 NORTH MAIN ST
PAYSON, UTAH 84651

Notary Public

COMM.EXP 10-26-2005
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STATE O r UTAH
UrtAi CC>NTY

MARK N. BRIAN (7361)
Attorney for the Petitioner
P.O. Box 173
8124 S. 3200 W.
Spanish Fork, UT 84660
Telephone: (801) 798-2300
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IN THE FOURTH JUDICIAL DISTRICT COURT
COUNTY OF UTAH, STATE OF UTAH
G & C CASE FAMILY TRUST,
GORDON & CLAUDIA CASE,
TRUSTEES,
Petitioners,
vs.
RONALD JENSEN & GERALDINE
JENSEN,
Respondents,

1 AFFIDAVIT OF RONALD T. LUDLOW
Case No. 030404224
Judge Stott

i

STATE OF UTAH
COUNTY OF UTAH
Before me the undersigned notary public came and appeared, Ronald T. Ludlow, who
after being duly sworn, did declare the following:
1.

My name is Ronald T. Ludlow. I am over eighteen years of age and have personal
knowledge of all fects contained in this affidavit.

2.

On June 21, 2004,1 signed an affidavit in the above captioned matter. I now wish
to clarify that affidavit.

3.

To the best of my knowledge, my father-in-law bought the parcel now owned by
Gordon Case in the Spring of 1965.

4.

I operated and farmed the property now owned by Gordon Case from 1966 until
the Fall of 2002. I never was an owner of this parcel. My father-in-law and/or my
sisters-in-law were the owners.

I am the brother-in-law to both Patricia Mitchell aka Patricia Richardson and
Diane H. Nielsen aka Diane Rice which persons inherited this ground and sold it to
the Cases.
Throughout my life, I have been a farmer. I am not a surveyor or lawyer.
To the best of my knowledge, in the Spring of 1967, the South Field Irrigation
Company (aka Spanish Fork South Irrigation Co. and hereafter referred to as the
Irrigation Co.) lined, with concrete, the irrigation ditch across the North end of the
Case property and to the South where it turns West through Ronald Jensen's farm.
The South Field Irrigation Company, directly or through government subsidy, paid
the expense of this lining.
This irrigation ditch extends all the way down the western portion of the Case
property and services land owners South of the Jensen parcel including the
Roberts, Chad Gillman, and John Lindstrom.
This ditch was in existenance when my father-in-law purchased the ground in
1965. As is stated above, the Irrigation Co. paid to line the ditch to where it turns
West. The Irrigation Co. annually maintains those portions of the ditch.
It has been my experience, that when there are but a few remaining water
recipients along an irrigation ditch, the Irrigation Company delegates to those
water recipients the up keep on that ditch tangent. This is part of the benefit of
receiving the water.
Arthur Hansen once owned the parcel that is now owned by the Roberts. The
Roberts parcel is located adjacent to both the Case and Jensen properties. It is
immediately West of the Cases and South of the Jensens.

12.

To the best of my knowledge Raynold Jensen (father to Ronald Jensen) and Arthur
Hansen improved the ditch with concrete from the point where it turns West to the
northern part of the Roberts ground. From that point southward, the ditch remains
dirt. Hie irrigation ditch runs South past the Roberts parcel and is located wholly
East of the Roberts fence.

13.

I worked the ground East of the irrigation ditch. I did so because that was what
was accessible to me. As I have previously stated to Mr. Brian, I worked up to the
east side of the ditch because that is the part susceptible to farm tractor and
implement. You cannot plow a concrete irrigation ditch.

14.

I never heard my father-in-law state exactly where the boundary was. I never heard
him state that the boundary was the East side of the irrigation ditch. I know of no
agreement between the Jensens and my father-in-law concerning the boundary of
the Case ground. I do not know who is the rightful owner up to any certain
location.

15.

This ditch is quite a barrier. It is approximately six feet wide, three feet deep, and
has a supporting dirt birm on each side.

16.

I know that the Irrigation Co. lined the ditch from the North to where it turns
West through the Jensen property. The Irrigation Co. currently maintains that
part. The water recipients have maintained the ditch from that point southward.

17.

As is stated in my previous affidavit, from 1965 to 2002,1 farmed the Case ground
east of the ditch. This was because that was what was accessible of being worked
by me. There was not enough ground west of the ditch for me to work and we
always recognized the right of the Irrigation Co. to flow water down that ditch.

DATED this 1 A) o day of-fetf, 2004.

RONALD LUDLOW
Thus done, subscribed, and sworn to before me this

NOTARY PUBLIC
IRENE K. BRUNSON
190 North Main
Spanish Fork, Utah 84660
Mv Commission Expires
fslovember 15, 2005
STATE OF UTAH

^L

NOTARY PUBLIC

day of-My? 2004.

